The Cornucopia
Institute

August 10, 2023

NOP Compliance and Enforcement Branch
Agricultural Marketing Service

United States Department of Agriculture
1400 Independence Avenue, S.W.

Mail Stop 0268, Room 2648-S
Washington, D.S. 20250-0268

RE: Complaint concerning possible violations of the National Organic Program’s regulatory
standards by Natural Prairie Dairy—Indiana

The Cornucopia Institute is filing this formal complaint with your office concerning possible
violations of National Organic Program (NOP) regulatory standards by the Natural Prairie Dairy,
a concentrated animal feeding operation (“CAFO”) based in Newton County, Indiana. A
comprehensive on-site inspection, review of the environmental concerns, and audit of its certifier’s
records and certification activities are critical to ensure compliance, given revelations about the
operation’s activities in an ongoing federal lawsuit.

Specifically, we formally request that the NOP Compliance and Enforcement Branch thoroughly
investigate and immediately audit the certification records held by Oregon Tilth Certified Organic
(Oregon Tilth), the facility’s certifier. Oregon Tilth should be scrutinized for certifying an
operation that destroyed and continues to disrupt natural resources in violation of the organic rules
and regulations. Additionally, we recommend the NOP conduct an independent, on-site inspection
to confirm compliance with the natural resources and biodiversity conservation requirements of
NOP regulations.?

Background

In February 2016, Natural Prairie Indiana Farmland Holdings, LLC (“Natural Prairie’) purchased
land in Newton County, Indiana to build and operate a concentrated animal feeding operation

1 According to the Organic Integrity database and other sources, Natural Prairie Dairy in Indiana is certified by
Oregon Tilth.



(“CAFO”). Natural Prairie claims its 4,000+ cow CAFO in Indiana legally qualifies as “certified
organic.”?

Natural Prairie’s CAFO in Newton County sits on the former lakebed of Beaver Lake.® Beaver
Lake was drained in the early 1900s to make way for farmland. At that time, engineers constructed
several large ditches and drainage canals to move the water from the lake into the Kankakee
River—a defined “water of the United States” subject to various environmental regulations. See
33 C.F.R. § 328.3(b)(3)(iii).

After purchasing the property, Natural Prairie altered certain ditches on the site and installed
underground pipes to drain excess water — including filling and tiling nearly half a mile of the
Bogus Island Ditch without a permit. The alleged alteration of a wetland calls into question
whether Natural Prairie Dairy has violated the natural resources and biodiversity conservation
requirements of the organic regulations. Moreover, serious consequences, including potential
criminal and civil penalties, exist for violations of federal environmental laws.

More than two years after Natural Prairie altered the property, and only after their ditch filling and
tiling conduct was questioned, did Natural Prairie contact The Army Corps of Engineers (the
Corps) to inquire whether they, in fact, needed a permit. The Corps initially concluded that some
of the property at issue was not subject to the Clean Water Act (CWA), but that two ditches — the
Lawler Ditch and Bogus Island Ditch — are jurisdictional waters and under the Corps’ regulatory
control.*

2 The sole corporate member of Natural Prairie is Natural Prairie Dairy Farms, LLC (“Natural Prairie Dairy”) a Texas-
based company that is part of AGriVision Farm Management” (“AGriVision”), also a Texas-based company that owns
and/or operates various CAFOs. The Cornucopia Institute has previously filed complaints calling on the NOP to
investigate Natural Prairie Dairy’s Dalhart, Texas facility and its certifier, Texas Department of Agriculture. Natural
Prairie houses over 25,000 cows over four locations in Dalhart and has previously been implicated for blatant
mistreatment of animals. Available at: https://www.cornucopia.org/2020/04/natural-prairie-complaint/

3 The CAFO Site is in one of the most ecologically sensitive areas in Indiana. Beaver Lake once covered 30,000 acres
of norther Newton County before it was drained for farming. Beaver Lake was also part of the Grand Kankakee Marsh,
once the country’s longest inland marshes, dubbed the Everglades of the North” due to it “untamed wetlands...which
saturated nearly a million acres in Northern Indiana and part of Illinois.” See Hoosier Env. et. al. v. Natural Prairie
Indiana Farmland Holdings, LLC, 4:19-cv-00071-drl (District of Northern Indiana) Complaint for Declaratory Relief,
Civil Penalties, and Petition for Judicial Review, p. 2 (Exhibit 1).

4 Lawler Ditch drains water from and across the CAFO site in a northward direction to Beaver Lake Ditch, which
flows through the Conrad Savanna Nature Preserve, the LaSalle Fish and Wildlife Area, and on to the Kankakee River
and its adjacent wetlands. Bogus Island Ditch, in the eastern part of the CAFO site, drains water from the property
eastward into the adjacent Kankakee Sands and its extensive wetland areas, and northward to Beaver Lake Ditch,
through the Conrad Savanna Nature Preserve, the LaSalle Fish and Wildlife Area, and then to the Kankakee River and
its wetlands. See Hoosier Environmental et. al v. Natural Prairie Indiana Farmland Holdings, LLC (Complaint filed
07/29/19)(Exhibit 1).


https://www.cornucopia.org/2020/04/natural-prairie-complaint/

History of Federal Lawsuit Against Natural Prairie Dairy

In July 2019, two environmental associations, Hoosier Environmental Council (HEC) and the
Indiana Audubon Society (IAS), along with several residents of Newtown County, sued Natural
Prairie alleging that the CAFO violated the CWA when it filled and tiled ditches, altering
jurisdictional wetlands without a permit. The associations also argued that the Corps’ decision was
erroneous because the project site was a wetland, including the lateral ditches that Natural Prairie
altered.

In September 2021, the Court agreed with the associations’ allegations against the Corps, finding
the Corps’ decision “arbitrary and capricious” and ordered the Corps to revisit its jurisdictional
determination.

On March 17, 2023, the Corps issued its revised jurisdictional determination. The Corps’ decision
concluded the property contains waters subject to the CWA and the Corps’ jurisdiction.

In Lawler and Bogus Island Ditch, as in all waters of the United States, including their
adjacent wetlands, any discharge of dredged and/or fill material must be authorized by the
Department of the Army...Filling and grading work, mechanized land clearing, the side
casting of excavated materials and the installation of certain pile-supported structures
constitute or otherwise involve discharges of dredged and/or fill material under the Corps’
regulatory authority.

(See March 17, 2023 Decision); File No. LRE-2018-00719-156-A18)(Exhibit 2).

According to representations made to the Court, at a minimum, it appears Natural Prairie has
violated the CWA in failing to obtain a permit to alter the Bogus Island Ditch.>

Alleged Violations of Organic Standards

The definition of “organic production” in the regulations requires that the production system
“...foster cycling of resources, promote ecological balance, and conserve biodiversity.”® The
natural resources and biodiversity conservation requirement of the USDA organic regulations at 7
C.F.R. § 205.200 requires operations to “maintain or improve the natural resources of the
operation, including soil and water quality.” Section 205.2 of the regulations defines “natural
resources of the operation” as the “physical, hydrological and biological features of a production
operation, including soil, water, wetlands, woodlands, and wildlife.” (Emphasis added.)

5 At the time of this submission, the parties have requested the Court stay the case for a period of time while they
finalize a negotiated settlement.

6 See CFR § 205.2. Organic production. A production system that is managed in accordance with the Act and
regulations in this part to respond to site-specific conditions by integrating cultural, biological, and mechanical
practices that foster cycling of resources, promote ecological balance, and conserve biodiversity.



As stated in the preamble to the final rule “maintaining natural resources” necessarily encompasses
a range of conservation principles, including, but not limited to: protecting riparian areas.”’
(Emphasis added.)

Moreover, the pasture practice standard provides:

The producer of an organic livestock operation must, for all ruminant livestock on the
operation, demonstrate through auditable records in the organic system plan, a functioning
management plan for pasture...The pasture plan must be included in the producer’s organic
system plan...and shall include a description of the (8) erosion control and protection of
natural wetlands and riparian areas practices.

7 C.F.R. 8 205.240(8)(Emphasis added.)

In Guidance, the NOP explicitly acknowledges that “conservation of natural resources is a primary
tenet of organic production.” The broad scope of the definitions “maintain[ing] or improve[ing]
natural resources in organic production...necessarily encompasses a range of conservation
principles.” Certainly, activities undertaken that contravene the CWA are in direct conflict with
the text and intent of the conservation requirement of in the regulations governing organic
production.®

In its Guide for Organic Livestock Producers, the USDA has stated that “certifying agents should
be watching how organic-farm managers take care of the resources (i.e. soil, water, plants, and
wildlife), and how they conserve biodiversity.”°

The Corps’ decision, along with the findings of the Federal District Court, provide evidence and
credible allegations of the following, warranting a full review of Natural Prairie’s compliance with
the organic regulations:

¢ Natural Prairie filled and tiled nearly half a mile of the Bogus Island Ditch without a permit,
allegedly violating the CWA and in direct contravention of organic regulations requiring,
at a minimum, maintenance of natural resources.

776 FR 80563

8 See USDA, NOP Guidance 5020: Natural Resources and Biodiversity Conservation (August 31, 2018): available
at:
https://www.ams.usda.gov/sites/default/files/media/NOP%205020%20Biodiversity%20Guidance%20Rev01%20%2

8Final%29.pdf.

9 Coffey, L. and Baier, Ann, USDA, Guide for Organic Livestock Producers, (Nov. 2012) available at:
https://www.ams.usda.gov/sites/default/files/media/GuideForOrganicLivestockProducers.pdf



https://www.ams.usda.gov/sites/default/files/media/NOP%205020%20Biodiversity%20Guidance%20Rev01%20%28Final%29.pdf
https://www.ams.usda.gov/sites/default/files/media/NOP%205020%20Biodiversity%20Guidance%20Rev01%20%28Final%29.pdf
https://www.ams.usda.gov/sites/default/files/media/GuideForOrganicLivestockProducers.pdf

e Natural Prairie’s unlawful activities eliminate and/or impede the hydrological services and
functions of the ditches and alter the soil and hydrologic conditions, threatening water
quality, wetlands, natural areas, and wildlife habitat — in violation of the conservation
requirements of the organic regulations. The harm from these activities is ongoing, not
limited to a “moment in time.” The complex interaction between hydraulic features, soil,
water quality and other requirements of the organic rules and regulations are deeply
impacted by on-farm alterations in ditches and wetland.

e Natural Prairie’s failure to maintain natural resources by filling and tiling of nearly a half-
mile of Bogus Island Ditch altered its reach, flow, and circulation — in direct violation of
organic regulations. The ongoing impact of these actions continues to harm the natural
resources on-farm and in the sensitive area.

e Natural Prairie’s “pasture plan,” should include a description of the “erosion control and
protection of natural wetlands and riparian areas practices,” including their response to the
ongoing impacts of their filling of ditches and alteration of hydraulic features of their
parcel.X

The extent to which Natural Prairie’s activities have altered and disrupted the hydrological and
biological features of the groundwater in the area should be investigated and independent testing
conducted.

Evidence from the Indiana Department of Environmental Management (IDEM) and analysis of
groundwater monitoring (See June 16, 2023 IDEM letter to NPD, Exhibit 3) indicate nitrate levels
continue to exceed US Environmental Protection Agency’s maximum contaminant levels (MCL).
Citing the latest groundwater analysis, IDEM indicated the nitrate concentration of 55 mg/L in
Sentinel Well 4 (S4) exceeds the EPA’s (MCL) of 10 mg/L. (Note in the data that levels of excess
nitrogen were recorded before the dairy started tracking activity. However, that does not rule out
NPD’s impact on groundwater nitrate levels.)

Excessive nitrate levels run afoul of the conservation of natural resources provision of the organic
regulations and therefore render NPD noncompliant. Nitrates also pose a well-known risk to
human health. Organic production is subject to many regulations aimed at protecting ecological
and human health. Allowing organic livestock producers to pollute groundwater goes against the
letter and intent of the law.

Immediate Inspection and Audit

The Cornucopia Institute implores the NOP to immediately deploy a qualified inspection team to
determine the extent these violations and/or environmental irregularities render NPD out of
compliance with the organic regulations. The inspection team should be qualified to recognize and
evaluate areas that are subject to the CWA, as well as those areas identified as concerns in the

107 C.F.R. § 205.240(c)(8).



federal litigation. The inspection team should also be qualified to note where additional tiling or
filling may be planned, but not permitted.

In coordination with Oregon Tilth and the other relevant federal agencies, the NOP should also
conduct an audit of all certification records pertaining to Natural Prairie’s operation. The
inspection of the operation and audit of the records should confirm the following:

e Natural Prairie’s Organic System Plan (OSP) must describe how any alterations to the
property and, specifically, the Bogus Island Ditch are compliant with federal law and how
these alternations conserve biodiversity by maintaining or improving all natural resources,
including soil, water, wetlands, and wildlife, as required by § 205.200 and per § 205.2
definition of “natural resources of the operation.”

e Natural Prairie’s OSP must include a description of practices regarding erosion control and
protection of natural wetlands and riparian areas in accordance with § 205.240(8). These
practices must be consistent with the conservation of natural resources, as required by the
organic regulations.

e Examine NPD’s compliance with Indiana regulations governing rate of water withdrawal
based on prior complaints that NPD’s daily water usage for 4,350 cattle is approximately
152,320-239,250 gallons per day or approximately 55.6 million — 87.3 million gallons per
year. Prior allegations also raise concerns about whether Natural Prairie’s wells tap into a
deep limestone aquifer and if the true extent of the impact on surrounding areas has been
accurately represented. See Verified Complaint, Newton County Board of Zoning Appeals,
May 18, 2018 (Exhibit 4).

e To the extent Natural Prairie claims compliance based on a split operation, the audit must
confirm the OSP identifies all practices implemented to maintain or improve natural
resources or biodiversity on any part of the property under conventional management
adjacent to the certified portion.

e Confirm Natural Prairie’s OSP includes the list of practices by which it monitors the Bogus
Island Ditch and that these practices comprehensively support conservation. § 205.200

¢ Given the on-site wetland concerns, inspect and verify where manure application areas are
located and whether manure application is impacting soil or water quality.

Conclusion

The blatant disregard of the natural resources and conservation requirements of the organic
regulations should not be tolerated. To the extent Natural Prairie violated the CWA by proceeding
to fill the Bogus Island Ditch without a permit, Natural Prairie violated the organic regulations in
that it filled, tiled, and destroyed wetlands to build its “certified organic” CAFO. The impact of



this violation is ongoing given Natural Prairie’s impact on the hydrologic features (including
wetlands and waterways) of their parcel.

Moreover, Natural Prairie’s evasion of permitting requirements and the indifference to
environmental stewardship call into question their adherence to the organic regulations as a whole.
A full inspection of the operation is warranted, including whether grazing, manure management,
biodiversity, and soil health requirements are being met. 7 C.F.R. § 205.237(c)(1).

If The Cornucopia Institute acquires additional data or information relevant to this complaint, we
reserve the right to amend this document and its attachments. Please keep The Cornucopia Institute
apprised of the status and progress of your investigation into this complaint.

Sincerely,

Keatsel Burchane o

Cf"“‘

Kestrel Burcham, J.D. Anne L. Ross, J.D.
Policy Director Organic Investigator
The Cornucopia Institute The Cornucopia Institute
burcham@cornucopia.org ross@cornucopia.org
510-861-6319 (voice) (608)-637-8278
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