
 
 
 
 
April 14, 2008 
 
 
TO: David Trykowski, Office of Compliance, National Organic Program 
RE: Complaint concerning multiple possible violations of the National Organic  

Program’s regulatory standards by Abbott Laboratories, PBM Nutritionals, 
Nurture/HappyBaby, Dean Foods/Horizon Organic, Stremicks Heritage Foods, 
and NuGo Nutrition (other organically labeled foods may also use these materials).  

 
 
Dear Mr. Trykowski, 
 
The Cornucopia Institute is filing this complaint with your office concerning possible violations 
of National Organic Program (NOP) regulatory standards. Several manufacturers are currently 
selling organic infant formula, organic dairy products, and organic nutrition bars containing 
DHASCO and ARASCO produced by Martek Biosciences. DHASCO and ARASCO are not on 
the National List of Approved and Prohibited Substances (7 CFR 205.605).  
 
While microorganisms are on the National List of Approved and Prohibited Substances, by-
products of microorganisms are not. Martek’s DHASCO and ARASCO are indisputably by-
products of an alga and fungus, respectively.  
 
In addition, The Cornucopia Institute has reason to believe that these oils are solvent extracted 
and therefore also illegal in organic foods.  
 
Handlers that are adding Martek’s DHASCO and/or ARASCO to organic foods include:  

 
• Abbott Laboratories (Similac organic infant formula with DHA and ARA)  
• PBM Products (Ultra Bright Beginnings organic with DHA and ARA; Parent’s Choice 

organic with DHA and ARA, Earth’s Best with DHA and ARA) 
• Nurture, Inc. (Happy Baby Organic baby food with DHA) 
• Horizon Organic (fluid organic milk with DHA) 
• Stremicks Heritage Foods (fluid organic milk with DHA) 
• NuGo Nutrition (NuGo Nutrition Bars) 

 
We are aware that a previous legal complaint, submitted by David Cox of Lane, Alton & Horst, 
LLC, was dismissed in a letter by compliance officer William Bent dated April 3, 2007. We 
believe that this dismissal has no legal basis—the federal organic regulations clearly prohibit  
DHASCO and ARASCO and we hereby request a thorough investigation of the allegations 
outlined in this letter.  
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DHASCO and ARASCO are not on the National List: Martek’s algal DHASCO and fungal 
ARASCO do not appear on the National List of Approved and Prohibited Substances. Therefore, 
the use of these substances in organic food is a violation of section 205.105(c), which prohibits 
the use of synthetic and non-synthetic substances, not on the National List, in the processing of 
organic foods.  
 
In a formal comment to the NOP filed on behalf of Martek, attorney Martin Hahn acknowledges 
that DHASCO is not allowed in organic foods under the existing regulations. This comment was 
posted in response to a proposed rule change in 2005 that would add “microorganisms” to the 
National List. (see the attached letter filed by attorney Martin Hahn on behalf of Martek to add 
“byproducts of microorganisms” to the National List and thereby make Martek’s oils legal 
ingredients in organic foods). 
 
Mr. Hahn acknowledges in this letter that Martek’s DHASCO would not fall under the category 
of “microorganisms,” because DHASCO is a byproduct of microorganisms. Therefore, he urges 
the NOP to add the category “byproducts of microorganisms” in the regulations, which would 
then allow DHASCO to be legally added to organic foods. He writes: “it would be reasonable to 
establish a regulatory framework that would also allow the DHA-rich oil extracted from the 
biomass to be added to foods labeled as ‘organic’ or ‘made with organic ingredients.’”  
 
NOP acknowledged these concerns but did not add “byproducts of microorganisms” to the list of 
allowed synthetic ingredients, instructing Martek to submit a petition to the NOSB for further 
evaluation. As such, Cornucopia believes that Martek’s DHASCO and ARASCO remain illegal 
ingredients in certified organic foods.  
 
NOP compliance officers do not have the legal authority to ignore or misinterpret the federal 
organic regulations when investigating a formal legal complaint. Mr. Bent responded to attorney 
Cox that the “NOP determined that the use of synthetic vitamins, minerals and accessory 
nutrients are allowed in the production of products to be sold, labeled or represented as organic 
under the NOP, provided they are used in full compliance with FDA rules and regulations and 
the National List.” This is a misunderstanding and/or misrepresentation of the official organic 
regulations (section 205.605), which clearly do not include “accessory nutrients” as approved 
nonagricultural substances.  
 
Hexane extraction: According to Martek’s Generally Recognized as Safe (GRAS) petition to the 
FDA, which was necessary to gain approval for adding these oils to infant formula, hexane is 
used to extract DHASCO and ARASCO from fermented algae and fungus (see attachment 
below, pages 37 and 42 of Martek’s “Opinion of an Expert Panel on the Generally Recognized 
As Safe (GRAS) Status of ARA and DHA Single Cell Oils for Infants and Children”).  
 
Hexane is a chemical by-product of gasoline refinement, a toxic air pollutant regulated by EPA, 
an occupational hazard according to OSHA, and a highly explosive solvent. In addition, patent 
documents filed with the U.S. government also indicate that hexane is a part of the processing 
protocol for DHASCO and ARASCO. 
As we understand the organic regulations, solvent-extracted ingredients are not allowed in 
organic products unless the ingredient is listed on the National List of Approved and Prohibited 
Substances. If the ingredient is considered an agricultural product, Section 205.270 (Organic 
Handling Requirements) states that a “handler of an organic handling operations must not use in  



 
or on agricultural products intended to be sold, labeled or represented as … ‘organic’ … (2) a 
volatile synthetic solvent or other synthetic processing aid not allowed under §205.605.”  
 
A synthetic solvent may be allowed if it is listed under §205.605. Hexane is not listed in section 
205.605. 
 
Given Martek’s description of the processing procedure to obtain DHASCO and ARASCO, we 
have reason to believe that hexane-extracted ingredients are added to organic foods. We ask that 
you investigate whether these manufacturers are adding hexane-extracted DHASCO and 
ARASCO to organic foods.  
 
Genetically engineered microorganisms: We would also request the USDA to investigate 
whether ARASCO comes from genetically engineered fungus. According to the patent 
application for ARASCOi (patent 6,749,849), newly identified strains of the fungus Mortierella 
sect. schmuckeri can be used to produce ARASCO with high productivity; these strains can be 
“obtained by genetically-engineering microorganisms to produce increased amounts of 
arachidonic acid.”  
 
The patent application shows that genetic engineering is performed on fungus for the production 
of ARASCO. The application specifically states, “A ‘mutated microorganism’ is a mutated 
parental microorganism in which the nucleotide composition of such microorganism has been 
modified by mutation(s) that occur naturally, that are the result of exposure to a mutagen, or that 
are the result of genetic engineering.” While Martek’s web site states that its ARASCO come 
from non–genetically engineered sources, we would like the USDA to investigate so as to ensure 
consumers that no genetically engineered organisms are used to produce oils for organic infant 
formula and other organic food products.  
 
Additionally, we request that the USDA investigate the possibility that algae and fungus used to 
extract DHASCO and ARASCO are cultivated with the use of growth media that contain 
genetically engineered material. As described in the patent application, the growth medium for 
algae varies but must contain a carbon source, which may come in the form of “molasses, high 
fructose corn syrup, hydrolyzed starch or any other low cost conventional carbon source used in 
fermentation processes.”ii  
 
Given the widespread availability and low cost of high fructose corn syrup, we suspect that this 
may be a regularly used growth medium for the oils. For fungus to produce ARASCO, the patent 
application states that “suitable complex nitrogen sources include, for example, corn steep liquor, 
protein hydrolysates, microbial biomass hydrolysates, soy tone, soy meal, fish meal, meat meal, 
meat extract, peptone, tryptone, yeast extract, yeast and whey.”  
 
Since most corn and soybeans in the United States are genetically engineered, we ask the USDA 
to investigate whether the algae and fungus used to extract oils for organic foods are grown in 
genetically engineered media, which would violate the NOP regulations.  
 
If the USDA finds violations of the organic standards: The Cornucopia Institute asks that the 
USDA take appropriate action if violations are found. DHASCO and ARASCO do not appear on 
the National List of Approved and Prohibited Substances, and NOP compliance officers have no 
legal authority to override the federal regulations in order to dismiss a formal legal complaint.  



 
We request that the USDA notify all manufacturers of infant formula containing Martek's 
DHASCO/ARASCO that are labeled "certified organic" and all foods containing Martek's 
DHASCO that are labeled as "certified organic," with two requests:  

 
First, all such products should be immediately removed from store shelves.  
 
Second, these manufacturers should be prohibited from adding Martek's 
DHASCO/ARASCO or DHASCO to products with the organic label.  

 
Cornucopia requests that the USDA weigh the following in assessing the need for penalties. 
According to §205.100(c)(1), any operation that “knowingly sells or labels a product as organic, 
except in accordance with the Act, shall be subject to a civil penalty of not more than $10,000 
per violation.” 
 
Furthermore, §205.100(c)(2) states that making “a false statement under the Act to the Secretary, 
a governing State official, or an accredited certifying agent shall be subject to the provisions of 
section 1001 of title 18, United States Code.” 
 
We are troubled that the compliance office dismissed the earlier legal complaint, by either 
willfully misinterpreting the federal organic regulations or inadvertently confusing basic 
nutrients. The National List only allows for vitamins and minerals in accordance with 21 CFR 
104.20. DHASCO and ARASCO are not vitamins or minerals, they are oils rich in omega-3 and 
omega-6 fatty acids, respectively. This is basic nutritional knowledge and there is no legal basis 
for a USDA compliance officer to dismiss a complaint based on a lack of this basic knowledge.  
 
If this was not a case of confusing basic nutrients, then it appears to have been a willful 
misinterpretation of the federal organic regulations, which is even more troubling.  
 
The Cornucopia Institute requests that the USDA’s Office of Compliance make a timely, full, 
and good faith effort in this investigation. Please keep The Cornucopia Institute apprised of the 
status of and progress of your investigation into this formal complaint. We take this matter very 
seriously.  
 
It should be noted that nothing in this formal complaint shall be interpreted as a waiver of our 
right to appeal under the Adverse Action Appeals Process cited above.  
 
You may contact us at your convenience.  
 
Sincerely,  
 

 
 
Charlotte Vallaeys 
Farm & Food Policy Analyst 
The Cornucopia Institute  



 



 
                                                 
i U.S. Patent Office. Patent 6,749,849. William R. Barclay. June 15, 2004.  
 



                                                                                                                                                             
ii Patent Application 5,374,657, December 1994. David J. Kyle, Martek Corporation.  
 


